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IN THE SUPLIRIOR COURT FOR THE STATE OF ALASKA

FOURTI!I JUDTCIAL DISTRICT AT FAIRBANKS

COUNCIL OF ALASKA PRODUCERS,
ASSOCTATION O ANCEA REGIONAL
CORPORATION PRESIDENTS/CEQs,
INC., ALASK A FEDERATION QF
NATIVES, INC, and PEEBBLE LIMITED
PARTNERSHIP, acting through its General
Partner, PEBBLE MINLCS Corp.,

PlainufTs,
Vs,

SEAN PARNELL,

[LLIFUTENANT GOVERNOR OF THE
STATE OIF ALASKA, and the STATL OF
ALASKA, DIVISION OF ELECTIONS,
JOHN HL HHOLMAN, JACK G. HOBSON
ad LUKI AKELKOK,

Deflendants.
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Case No. 4FA-07-269G CI

MEMORANDUM DECISION AND ORDER

Introduction
This is a pre-clection review of the validity of two voter initiatives. With a fow restriclions,
Alaska’s votor mitiative process allows the people of Alaska to ditectly enact laws. Prior to the clection,
the only issue that may be revicwed by the courts is whether the proposed law falls within the secope of
one of those resirictions.  Alaska Constitution article X1, section 7 imposes a rostriction that prohibits
appropriations from heing enacted by voler initiative.  As to both initiatives before the courl, the key

guestion is whether the proposed laws are appropriations within the meaning of artiele XI, scetion 7.
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Under the initiative known as 07WATR, the primary question is whether the banning of water
uso in large scale metallic mining is an appropriation. As to the other initialive, 07WTR3, the queslion is
whether the regulation of a public asset is an appropriation. This decision concludces that 07WATR is
invalid as an unproper appropriation of a public asset, waler, in violation of article X1, scotion 7 of the
Alaska Constitution, because the banning of one use of a public asset, here, water use in mining, i an
“appropriation” as that term is used in article X1, section 7. This decision also concludes that 07WTR3 is
not an appropriation, because the legislature is le with discretion (o allocatc water among competing
neetds. The other arguments raised by the plainti(fs are not considered in this pre-election decision
because there is no clear controlling autherity that the measures are clearly unconstitutional or unlawful.

Parlice & Proceedings

On November 9, 2007 the Council of Alaska Producers (“CAP”) cormmenced this action against
Licuienant Governor Scan Pamell and the Statc of Alaska Division of Elections ("State”) seeking
declaratory relficf and an injunction barring the certification of and mvalidating the two initiatives. The
Association of ANCSA Regional Corporation Presidents/CEOs and the Alaska Federation of Narives
("ANCSA CEO's”) commenced a separate lawsuil (AFA-07-2764) against the State concerning the
inftlatives secking the same remicdy. Consolidation of 07-2764 with this casc occurred on Decomber 6,
2007. Pecbble Limited Parinership, acting through ils General Pariner, Pebble Mines Comporation
(*“Pebble™ filed a complaint in intervention to participate in the action because the Pebble Mine project
would be mnpacted by the initiative if enacted. John L. flolman, Jack G. Hobson, and Luki Akclkok
(“Sponsors™). the sponsors of the two initiatives, alsa moved 1o intervene in the action.  The court granted
Pebble’s and the Sponsors” requests to intervene and they were Joined as partiss.
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The courl held a case management statug hearing on December 21, 2007, At that hearing the partics
agreed to a proeess to resolve the issucs presented concerning the two initiatives. CAP agreed (o withdraw
its then pencing motion for preliminary injunction. The parties agreed to a briefing schedule for the filing
of summary judgment motions setting forih all argumeonts to allow a prompt as possible trial court
resolution to enable a relatively speedy appesl to the Alaska Supreme Court. The parties and the court
recognized that prompt resolution was necessary given that the first statewide election on which the
niliatives may appear is in August 2008 and the State must send the ballots to the printers on or about July
10, 2008,

Briefing was complote January 25, 2008 and oral argument was held February 12, 2008,

The nitiarives

As noted, two initiatives are at issuc.

A, O7TWATR

Initiative 07WATR proposes to place on the ballot a law that prohibit “large-scale metallic mineral
mines” ("LSMMs") that release any pollutants whatsoever o warer used by humans or salmon.
O7TWATR provides Lo part:

BEIT ENACTED BY TIHE PEOPLE OF THE STATE OF ALASKA:

Section 1. Purposc. The purposc of this Act is to proteet the statewide

public intorest in water quality by cnsuring that Alaska’s waterways, streams,

rivers and lakes are not adversely impacted by new large scale metallic mineral

mining operalions and to ensure that prospeetive large scale motallic mineral

mining operations arc compatible with the state’s interest in having clean watcrs.

Scetien 2, Protections and prohibitions affecting streams and waters,

Notwithstanding any other provision of law, a person or entity may not. for large
scale metallic mineral purposes, engage in any activity that directly or ndivectly:

Crorner] of Aluska Producers of al v. Paracll of al
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{a) releasos any toxic pollutant into, or causes or contributes to
any toxic pollution of, any surface or subsurface water, or tributary thercto thart is
utilized by humans for drinking water or by salmon in the spawning, rearing,
migration, or propagation of the spceics; or that

(b) uses, releascs or otherwise generates, within any watershed
wtilized by humans for drinking water or by salmon in the spawning, rearing,
migralion, or propagation of the specics:

(1) eyanide, or

(2} suluric actd, or

(3) compounds of cyanide or gulfuric acid, or

{4) other toxic agents that may be hanmful, directly,
indircetly or cumulatively to human health or to the spawning, rearing, migration,
or propagation of salmon;

(c) siores or disposes of metallic mincral mining wastos,
imcluding overburden, waste rock, and tatlings that may generate sulfuric acid,
dissolved msctals, chemicals or compounds thereoll

{d) storcs of disposes of metallic mincral mining wasies,
including overburden, waste rock or tailings in, or within 1000 feet of any river,
stream. lake, or tributary thercto, that is utilized by humans for drinking water or
by salmon in the spawning, rearing, migration, or propagation of the speeics.

{c) causes aci!l minc drainage, heavy metals or dissolved
metats o cnior directly into, or indircctly by subsurface water inlo, any river,
stream, lake or tributary thereto, that is utilized by humans for drinking water or
by salmon in the spawning, reaning, migration, or propagalion of the species,

Section 3. Scope. Seciion 2 of this Act docs not apply lo existing large
scale metallic mincral mining oporations that have received all required federal,
state, and local permits, authorizations, licenses, and approvals on or before the

cffective date of this Act,

Scction 5 Definitions’

d) “large scalec metallic mining operation” means a mining operation
that extracts moetallic minerals or deposits and ulilizes or disturbs in excess of G40
acres of lands or waters. either alone or in combinatien with adjoining, related or
concurrent mining activities or operslions. This term ineludes all components of
a nuning project, including but not Hmited to!

{i) mining, processing, the ircatment of orc in preparation for
extraction of minerals, and waste or overburden storage or disposal;

. . . . . .
" Section 5 of cach measure identically defines “large scale metallic mine.”

Council of Alaska Producers e al v. Parmell gt ¢l
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(i) any construction or operation of faciliies, roads,
transmission lines, pipelines, separalion facitities, and other support and ancillary
faciiitiss;

(iii)  2ny mining or treaiment plant or equipment connccted wilth
{he projeot, underground or on the surface, that contributes or may contribute to
the extraction or treatment of metallic minerals or other mincral producl; and

(iv)  any site of t(unneling, shafi-sinking, quarrying, or
oxcavalion of rock for other purposes, including the construction of water or
roadway wnnels, drains or underground sites for the housing of industrial plants
or other fagcilities.

The Lieutenant Governor denjed certification of 07TWATR on June 21, 2007. The sponsors of
O7TWATR filed a jawsuit, Iolman, et ol v. Parnell Casc No. 3DI-07-56G Cl, against the Licutenant Governor
bocause of his failure to centify 07WATR. CAP, the ANCSA CEO’s and Pebble wers not parties to the
suit, The malter was bricled and argued before Superior Court Judge Fred Torrisi who ordered the initiative
certificd on Oclober 12, 2007, ‘The Licutenant Govemnor appealed the decision 1o the Alaska Supreme
Courl, Sce Case Number S-12909 Parnell v. Holman, That appeal is pending.

On January 14, 2008, the spousors subimitied signature booklcts with apparently enough signatures
to place the mcasuros on he ballot. The Lieutenant Governor has sixty days to determine whother the
signatures comply with ihe requirements of AS 15.65,

B.O7TWTR3

O7WTR3 proposes a law that prohibits LSMMs that discharge cfflucnt that adversely alfects

humans or salimon. 07WTR3 provides in pertinent pari:

Couneil of Alaska FProdvcers «t ol vo Parnell ¢t ol
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BE I'T ENACTED BY THE PEOPLE OF THE STATE OF ATASKA:

Section 1. Purposc. The purpose of this Act is to protect the statewide public
inlercst in water quality by limiting the dischavge or relcase of certain toxic poliuianis on
the land and waters of the state, and by cstablishing management standards and other
regulatory preseriplions 1o ensure that Alaska’s waterways, strcams, rivers and lakcs, an
mportant public asset, arc not adversely impacted by new large scale metallic mineral
mining operations and that such prospeclive operations are appropriatcly regulaled lo
assure no adverse effects on the state’s clean waters,

Section 2. Regulatory standards affecting streams and waters.

(a) Nolwithstanding any other provision of law, approvals, authorizations,
licenses and permits for a prospective large scale metallic operation may not be granted
or issued to a person or entity to allow activity that dircetly or indirectly:

(1) rcleascs or discharges a toxic pollutant or pollutants, in a
measurable amount that will effect human healih or welfare of any stage of the life oycle
of salmon, into, any surface or subsurface water, or tributury there to; or that

(2) stores or disposcs of metallic mineral mining wastes, including
overburden, waste rock, and wilings in a way that could result in the release or discharge
of sulluric acid, other acids, dissolved metals, toxic poilutants or other compounds
thercof that will effect, directly or indircctly, surface or subsurface water or tributarics
thercto used for human consumption or salnmon spawning, rearing, migration or
propagation;

{h) This measure Is intended to regulate the operations described herein to
prevent the release or discharge of toxic pollutants and other chemieals into the waters of
the slate. This measure shall not result in the appropriation of lands or waters of the state
it any fashion associated with new large scale mining operations. Use of the surface and
subsurface waters and the land off the state for a prospeetive large scale metailic mining
operation is not prohibited but is subject fo regulation to cnsurc protection of human
health, and wellare and conservation of other state resources which also rely on the
watcrs and land of the state.

Section 3. Scope. section 2 of this Act docs not apply to existing large scale
metallic mincral mining operations that have reccived all required federal, state, and local
permits, authorizations, Heenses, and approvals on or helare the offcetive dare of this Act
or {o future operstions of existing facilities at those sites.

Covncil of Alaska Prodrccrs of al v, Parnel! et al
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The plaintilfs have cach filed motions for summary judgment seeking a ruling ihat both initiatives
are invalid and should not appear on 4 ballot in 2008 and that 07WATR should not have been certified by
the Licutenant Governor.

The State and Sponsors each filed crogs-motions for summary judpment. The Sponsors oppose the
plaintiffs” motions for summary judgment with respect to both initiatives. The State opposcs the plaintiffs®
motions with respect to initiative 07WTR3, and argues that certification was proper. [Towever, the Stalc
agrecs with the plamti{fs that initiative 07WATR should not have been certified by Judge Torisi.

Background

The Pebble Mine project, a large mining project, is being plammed on state and ANCSA land near

Lake Hliamna. The project has sparked oppaosition based on water qualily concerns. The controversy has

E

pitted proponents of mining the “world-class” mincral deposit against opponents, who helieve mining
efffuent draining into streams and rivers will adverscly affect the Bristol Bay salimon fishery. According (o
the State’s Cross Motion for Summary Judgment opponents have submitted at least five voler initiatives
related 1o mining and water quality 1o the State of Alaska, Division of Elections. Two of the initiatives,
07WATR and 07WTR3, arc at 1ssuc hore.

Both initiatives apply only to LSMMs, delined in each initiative as melallie mining projcets
disturbing or using more than 640 acres, “either alonc or in combination with adjoining, related or
concurrent mining activities or operatipns.” The measurcs expressly exclude fully penmitted L.SMMs and

:]

07WTR3S additionally excludes “'future operations of existing facilitics at those sites.’

Curencil af ddaske Producery ¢t ol v, Paraell er al
A& 072802 ()

Maomovandnm Deatston and Order

Page 7 ol 30

Recaivag Fab-Z8=08 J%:0Zam From-81R0T2648252 To~REEVES AMEDIO LLC Pzgs 03



FEB-28-2008 FRI 08:36 AM SUPERIOR COURT FAX NO. 818072848262 P. 09740

On its face, the purpose of inilistive O7YWATR is to “protect the statewide public interest in water
quality” by ensuring that Alaska’s waters “are not adversely impacled by new large scale metallic mining
operations™ and to cnsure that LSMMs arc compatible with the state’s intcrest in having clcan waters.

O7WATR prohibits a LSMM from engaging in sny activity that dircetly or indireetly:

(a) releases any toxie pollutant into, or causcs or contributes to any
toxic pollution of; any surface or subsusface water, or tributary thereto that is
utilized by humans for drinking water or by salmon in the spawning, vearing,
migration, or propagation of the species; or that

(b) usecs, releascs or otherwise gencrates, within any watershed
utitized by humans for drnking water or by salmon in the spawning, rearing,
migration or propagation ol the species: (1) eyanide, or (2) sulfuric acid, or
(3) compounds of cyanide or sulfuric acid, or (4) other toxic agents that may
be harmlul dircetly, indireetly or cumulatively to human lLealth or to the
spawning, rearing, migration or propagaiion of salmon;

{c} stores or digposes of metlallic mineral mining wastes, including
overburden, waste rock, and tailings (hat may generate sulfuric acid,
dissolved metals, chemicals or compounds thereof,

(d) stores or disposes of metallic mineral mining wastes, including
overburden, waste rock or tailings in, or within 1000 fect of any river,
stream, lake, or tributary thereto, that is utilized by hnmans for drinking
waler or by salmon in the spawning, rearing, migration, or propagation of
ihe specics.

(e) causes acid minc drainage, heavy melals or dissolved metals to
enter dircctly into, or indircetly by subsurface water into, any river,
stream. lake or tributary thereto, that is utilized by humans for drinking
water or by salmon in the spawning, rearing, migration, or propagation of
the species.”

‘The stated purposc of initiative 07WTR3 is to eslablish “management standards and other

regulatory prescriptions™ to ensure that the state’s waters suffer “no adverse effcets” from large-scale

4

metalbe mineral mining,” 07WTR3 prohibits the release of pollutants “in a measurable amount that will

> Qeetion 1 of O7TWATR.
'? Seelion 2 of 07TWATR,
S Szetlon 1 of OTWATR.

Couneil of Alaska Producery of a4l v. Parnell ot al
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[a]ffect hunan health or wellare or any stage of the life cycle of salmon” or the storage or disposal of
mictalhe mincral wasles in a way that could resylt in the release of poliutants that “will [a}ffect, divectly or
indircetly, surface or subsurface water or (ributarics therelo used for human consurption or salmon
spawniing, rearing, migration or propapation.”™” The CAP exhibils coniain capics of the iniliatives and
copies ol the Jegal analyses of the initiatives compleled by the stalc Aflorney General’s Office to aid the
Heutenant governor in his cerlification decisions.

With this assistance [rom the Alaska Depariment of Law, Lieutenant Governor Parnell detenmined
that O7WATR was an impermissible appropriation because it prevented the use of land and waler by large
scale metillic mineral mining companics.® Because the Alaska Supremie Court has held thal only the
legislature may desighate the use of public asscts between competing neceds, the Liewtenant Govoernor
concluded that the initialive vielated article X, section 7 of the Alaska Constitution. Consequently, the
Licutenam Gaovernor declined o certily voter initiative 07TWATR.

As previously noted, Judge Torrisi disagreed with the Lieutenant Governor and 1ssued a decision in
favor of the sponsors and certified 07WATR,’ Judge Toryisi found that the facts befare the court indicated
that it was “virlually unassailable” ihat 07WATR would effectively ban large scale metallic mineral mining
in Alaskal Nonetheless, he determined that a ban on one use of an asscr docs not constitute an

appropriation of the assct and therefore 07WATR was a proper subject of an initialive.”

¥ Section 2(a)(1) 6f DTWATR3.

® See CAP Mtn. Sum. 1., Exh. 3 (2007 Op. Att’y Gen. (June 21; G6632-07-0179Y).

T" CAP Min. Sum_ 1, Bxh. 5 (Judge Torrisi’s writlen desision).

S Id a6

P Id. at 16-17. Decause only the State and the Sponsors were parties to the Dillingham case, the
plaintills in the present casc are not bound by Judge Torrisi’s ruling with respect to 07WATR in the

Cootieii af Alovka Producers of of v, Foarnell er ol
4FEA 72602 1

Memorandum Decizion and Order

Yage Ooflig

Reszived Feb-23-08 08:02am From-818072845262 To-REEVES AMODIO LiC Page 18




FEB-29-2008 ERI 08:37 AM SUPERIOR CCURT FAx NO. 818072848262 F. 11740

f

Wilh respect to 07WTR3, Licutenant Governor Pamell, again with the assistance of the Depariment
of Law, decided that 07TWTR3 did not ban LSMMs, but merely sought to impose rcgulations (o prevent

. (
adverse offccts to water, humans, and salmon.'

e concluded that unlike O7TWATR, initiative 07WTR3
did not seck to prevent use of public assets, but merely sought o regulate. The State’s position is {hat
initiatives that prevent one or more uscs of a public asset is an impermissiblc appropriation, while initiatives
that seek to rogulate use of a public assol without preventing use of such assets is permissible regulation,
Thus, the Licutenant Governor certified 07WTR3 but rejected 07WATR.
Discussion

A, Sunmimary Judgment

Al partics scck summary judgment. Summary judgment is appropriate if the "pleadings,
dopositions, answers to inlerrogatorics, and admissions on file, together with the aflfidavits, show that
there is no genuine issue as Lo any material fact and that any party is entitled 10 a judgment as a malter of
Inw." Alaska R.Civ.P. 36(c).

B. Scope of Pre-clection Review

With some cxceptions, the initiative process allows the people of Alaska to dircetly cnact laws,
Arvticle X1, section 1, of the Alagka Constitution states that “Jtjlie people may propose and enact laws in the
initiative.” Anticle XY, seclion 7, ol the Alagka Constitution lists subjects which may not be included 1n an

initative: “[tThe initiative shall not be used to dedicate revenues, make or ropeal appropriations, creatc

courts, define the jurisdiction of courts or preseribe their rules, ov enact local or special legistation.”  These

present case. Sze JAVOP Regional Housing Authority v. Vranckaert Co.. 47 P.3d 650, 654-56 (Alaska
2002).

CAP Min. Sum. 1., Exh. 8 {2007 Op. Att'y Gen., (Oct, 17; 663-07-0179)).
Cavmeil of dloskan Producers et ad v Parpell et ol
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restrictions are inlended to remove “certain particularty sensitive or sophisticated arcas of legislation” from
: ' : ; L 191

“emotional electoral dialogue and impulsive enactment by the general public.’

The peoplo's broad constitutional right to legislate by initiative “should be liberally construed 1o

. : - H 1212
permit exercise of that right,

Tndeed, the constitution itself states in article XII, scetion 11 that “unless
clearly inapplicable, the law-making powers assigned 1o the legislature may be exerciscd by the peoplc
through the initiative, subjcct to the limitations of article X1.” The Alaska Supreme Court has provided
an cxample of the type of clearly controlling authonty that mipht allow a proposed initiative to be removed
from the ballot: “The iniliative's substance musi be on the order of a proposal that would ‘mandatfe] local
school segregation based on race’ in violation of Brown v. Bd, of Educ. before the clerk may reject it on
copstittional grounds.” " The kind of basic subject matler usually addressed by a constitutional provision
rather than legistation would be “clearly inapplicable” to the initiative process.'® An initiative cannot cnact
laws that the legislature has no authority to enact.”” “[Gleneral conlentions that the provisions of an
imtiative are unconstitutional” may be considered pre-election “only . . . if ‘controlling aulhority® leaves no

room for argument about jis uncm151itutiouality."1 §

W Citizens Coalition for Tort Reform, Inc. v. McAlpine, 810 P.2d 162, 170 (Alaska 1991), quoting
Ummm v. Berifey, 595 P.2d 1, 8 (Alaska 1979).

> Thomas v. Railey, 595 D.2d 1,3 & n. 12 (Alaska 1979).

/iimim Action Center v. Munic. Anchorage, 84 P.3d 989, 992 (Alaska 2004) (citations omilted).

* See Alaskans for Efficient Goveriment, Ine. v. Stare, 153 P.3d 296, 300 (Alaska 2007).
P rt ar302.

® Alaska Action Center 84 P.3d at 992; sec also Kodiak Island Borough v. Mahoney, 71 P.3d 396, 898
(Ataska 2003) (Alaska 2003), Alaskans for Efficient Government v. State, 153 P.3d 296, 298 (Alaska
2007); Kohlhaas v. State, Office of Lientenunt Governor, 147 P.3d 714, 717-18 (Alaska 2006); Alaske
Action Crr., fne. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004},

Courcil of Alaskn Producery of al v, Parnell et ol
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Howover, even with the hroad interpretation of the citizens’ constitutional right to enact laws by
voter initialive under article XI, section 1, the concomitant article XI, section 7 restrictions are on equal
fooling:

As forceful a mandate (or liberal construction as [X1], scction 11] may be,
however, it includes an cxplicit Himit. Only the law-making powecrs
assigned 10 the legislature arc lo be liberally construed as within the
people's ripht to legislate by initiative. As we have noted, the constitution,
in arlicle 1V, scction 1. does not assign the rule-making power at issue
here 1o the icgislature, but rather to the courts.

Similarly, 1t does not necessarily lollow that a liberal construction of the
people’s initative power requires a natrow consiruction of the limits that
define the power. On the contrary, the mandale for liberal construction of
the initiative right in articte XTI, scetion 11 concludes with a qualilying,
cantionary c¢lausc: ‘subject {o the limitations of Article X1 This
reitcrative warning underscores the importance of the restrictions.
Additionally. wce must never losc sight of another important right of the
people implicated in all cases of constitutional construction, namcly the
right to have the constitution upheld as the people ratified it. We must
interpret ail constitutional provisions-grants of power and restrictions on
power alike-as br{aadi;f ag the people intended them (o be interpreted.
(emphasis in original)!

n summary, the only issue in pre-clection initiative disputes is whether the proposed law can be
enacted by voter initiative. Tn turn, this requires a determination of whether a constitulional restriction Is in

jssue or whether {or some other veason the initiative is clearly unlawful. In analyzing the issue, il must be

7 Citizens Coulition for Tort Reform, Inc. v. McAlpine, 810 P.2d 162, 168 =169 (Alaska 1991). See alsa
Rovcher v. Eagstrom, 528 P.2d 450, 460 (Alaska 1974) (“The peopic for their own protcection have
provided that the initiative shall not be employed with respect 10 certain matters.”) But campare Brooks
v, Wright, 971 P.2d 1025, 1027 (Alaska 1999) (“[W]hen reviewing initiative challenges, we liberally
vongirue constitutional provisions that apply to the initdative proccss. Specifically, we narrowly mitcrpret
{lic subject matter imitations that the Alaska Constitution places on initiatives. Stilf, we have a duty to
give questions involving the propriety of an initiative's subject matter *carcful consideration because the
constitutional right of direct legislation is [also] limited by the Alaska Constitution.””) This court’s
conciusions in this decision would not change if the court narrowly interpreted the subjoeci maner
Yimitations contained 11 the Alaska Constitution but still gave the matter “earcful consideration.”

Conenicil of Alaska Producors g1 al v, Pornell e al
APA G7-2602 C
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recognized that voter initiatives arc construed broadly to preserve the right of the poople to enact laws,
but a review must ascribe equal weight to the constitutional restrictions set forth in article Xl, section 7
and clscwhere in the constitution

Therefore, the first consideration is whether the initiatives are appropriations. Then the court will
deteramine whether the initiatives are unconstitwtional or ualawful under clear controlling authorily, while
construing the initiative so it s constitutional if possible, Finally, the coumt will consider the adequacy of
the Stale’s bailot sumimary.

C. OTWATR is an Appropriation

The plaintiffs contend that 07WATR essenially bans large scale metallic mincral mining by
prohibiting the relcase of any pollutant whatsoever into surface or subsurface water that §s used by “humans
for drinking water or by salmon for spawning, rearing, migration or propagation of the species.™® The
Sponsors agreed at oral argument that [or the purposes of surmmary judgment review he trial court may
assume that Q7WATR bans LSMMs.!? Also CAP. ANCSA CEO’s, and Pcbble argue. and the affidavit of
Richard Mylius states. that 07WATR will clfectively shut-down large-scale metallic mineral mining for the
foresceable future because LSMMs need (o use water and in the process discharge a cerlain amount of
pollutants into Alaska waters in order o Feasibly operate.  Thus, a key issue is whether the banning of one
usc of a public assct is an “appropriation™ as that torm is used in article XTI, section 7.

Justice Castaugh suceinetly surnmarized the analysis to dotermine whother an initiative is an

appropmiation iy Anchorage Citizens for Taxi Reform v, Municipality of Anchorage:

‘ CAD Mtn. Sum. J., Exh. 1,
" Oral argument al 11,49

Council of Alaska Producers ot al v. Purnell of ol
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Article XT, seetion 1 of the Alaska Constitulion gives Alasgkans the right of
dircet legislation. Section 1 states: “The peopic may propose and enact
laws by the initiative, and approve or reject acts of the legislature by the
referendum.” The initialive power is limited, however, by article XI,
section 7, which provides that ‘[t)he initiative shall not be used to ... make
or repeal appropriations,” That provision prohibits inftiatives that would
give away public assets, We use a two-part inquiry Lo delermine whether a
particular initiaiive makes an appropriation. First, we determine whether
the inivative deals with a public asset. In a scries of cases, we have
determined that public revenue, land, a municipally-owned wtility, and
wild salmon arc all public asscis that cannol be appropriated by initiative.
Second, we determine whether the initiative would appropriate that assct.
In deciding whether the imitiative would have that cffect, we have looked
to the ‘two corc objectives” of the limitation on the use of the initiative
powor to make appropriations. One objeclive is preventing ‘give-away
programs’ that appeal o the sclf~intcrest of voters and endanger the state
treasury. The constitutional delegates were concerned that [ilnitiatves for
the purpose of requiring approprialions [would] pose a special danger of
rash, discriminatory, and foesponsible acts.” The othor objcctive is
preserving legislative discretion by ‘ensur[ing] that the legislature, and
only the legislature, rotains control over the allocation of slatc asscts
among compeling needs.” (emphasis in oripinal). 20

P.

15/40

The cases involving the second objective arc particularly relevant.  In Medipine v. University of

Alasker, the Court concluded that the first gsentenec of an inifiative croating a state community college

systorn was unobjectionable boeause i1t was not an appropriation since it left the legislature with

. . . . 3
discretion to deferming size and manncr of relevant pavments.

1

{lowever, the Court rejected another

portion of the same inltative because it specified the amount of stale asscts to be transferred 1o the

cominunily college system, allowing the state enly the discrstion to “designate the precise articles or

parcels to bo fransferre

} 322

0151 P.3d 418, 422-423 (Alaska 2006)(citations omitted)
1762 P.2d 81, 91 (Alaska 1988).

2o
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One significance of Mcdipine is the Court’s extension of the holdings of Thomas v. Baileyv® and
Alaska Conservative Political Action Comm. v. Municipality of Anchorage®’  Those cases held that
laws requiring lhe conveyance of state assets to people or entities outside the control of the siate
povernmenl are appropriations under artiele X1, scetion 7 and cannot be enacted by initiative, regardless
of whether the assets are moncy or ather proparty.  Medipine coneluded that “appropriation™
cncompasses more than just give-away programs. In cxpanding the scops of “appropriation” 1o the

designation of the use of public assets, the court explained its reasoning:

Outside the context of give-away programs, the more typicsl appropriation
involves commilting certain public asscts to a particular purposc. The
reason for prohibiting appropriations by initiative is 1o cnsure that the
legislature, and only the legislature, retains control over the allocation of
stale assels among compeling needs, This rationale applics as much or
nearly as much to allocations of physical property as to allocations of
money. To whalever extent it is desirable [or the legislalure to have solc
responsibility fov allocating the use of stale money, it is zlso desirable for
the legislature o have the same responsibilily for allocating property other
than mouncy. Otherwise, the prohibition against appropriations by initiative
could be circumvented by initiatives changing the function of assets the
State already owns. We conelude that the constitutional prohibition against
appropriations by initiative applics to appropriations of statc asscts,
regardless of whether the initistive would enact a give-awazy program or
simply designate the use of the assels. (emphasis in original).*

2305 p2d (Alaska 1979). Bailey held that since the delegates to Alaska's constitutional convention

“wanted to prohibit the initative process from being used to enact give-away programs, which have an
inherent popular appeal, that would endanger the stale treasury,” the constilulional prohibition
preventing ‘approprialions’ by inftfatives prohibits an initiative whose primary object is to require the
outfllow of stale asscts in the form of Tand as well as money.”

#4745 p.2d 936, 938 (Alaska 1087). Invaliding an initiative that would require a munisipality to transfer
a utility with a §32.7 million cquity for the nominal sum of ons dollar because it was precisely the kind
of "rash, discriminatory, and irrcsponsible acr’” against which the state and its subdivisions are protected
under arl, X1, section 7, Therefore, the initiative made an unconstitutional appropriation.

762 P2d 81, 88 (Alaska 1988),

Covicil of Alaska Producers ef ol v. Paraell et ol
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In Mcdipine the significant policy decision of creating a comumunity college system was nol
objectionable  The problem in Mcedlpine was that the initiative attcmpted {o allocate state assels by
desipnating the use of the University of Alaska asscts. In discussing that problem, the Court states
emphatically that “only” the legislature may retain control over the allocation of state asscls among
competing needs. The Courl also obscrved that the prohibition against appropriations by initiative could
be circumvented by initiatives changing the function of assets the Siate already owns. In Medlpine, the
function of the asset would have changed {rom a statc university assct to a community college asset.
Conscquently, changing the funclion of an asget is tantamount to an appropriation because the changing
ol a Tunction of an assct prevents a usc of an assct for a particular purpose and conscquently sirips the
icgislature of at least some of its discretion to allocate stale assets between competing needs.

4]

Pullen v Ulmer echoes the same theme of Tegislative control of allocations.™ There the Alaska

Supreme Court held that the initiative made an appropriation because salmon were a public asset and the
inttiative reduced the legislature’s and Board of Fisheries’ control of and discretion over allocation

decisions, particularly in the event of shortapes, between the competing needs of users.?’

The Court
revicwed its holdings in Thomas v. Bailey, Conservative Pelitical Action Commiiftes v. Municipolity of
Anchorage, Modlpine v. Univarsity of Alaska, and City of Fairbanks v. Fairbanks Convention & Visitors

Burequ?  Buased on Uicse decisions, the Court distilled two corc objectives of the constitutlanal

prolibition on the use of initiatives 1o wake appropriations: (1) to prevent an electoral majority from

* Pullen v. Ulmer, 923 P.2d 54 (Alaska 1996)
T id al 63,
™ Jd at 61-63.
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hostowing siate assets on iself and (2) to preserve to the legislature the power to make deocisions

. . 29
concerning the allocation of state assets.” The Court concluded:

We think it is clear (hat the proposed inifiative calls for an actual
allocation, in the event of 1 shortage of a given salmon species in a given
geographical region, to sport, personal use, and subsistence fisheries, In
such circumstances therc cxists the very real possibility that the
commercial fishers will be excluded from such fisherics.  Thus the
initiative cannot be vicwed as merely protecting the relative positions of
spori, personal usc, and subsistencc fisheries as against commercial
fishories. Nor can this initiative be construed as not impinging upon the
legislature’s and Board of Fisheries’ discrelion to make allocation
decisions among competing needs of users,?

Tn a 2006 case, Anchorage Citizens for Taxi Reform, the Alaska Supreme Court held that taxicab
permits were not public assets and therefore the taxi cab initiative did not violate the article X1, section 7
limitation on appropriation by initiative. The Court again stated the principle that only the legislative
hody may designate the actual use of assets.”!

In Staudenmaier v. Municipality of Anchorage, the Supreme Court upheld the Superior Court’s
rejection ol two mitiative petitions as improper appropriations in vielalion of arlicle X1, section 7 ol the
Alaska Constitution, even though the initiative directed that the munieipality receive fair marker value
for thie sale of the utility. Because the initiative would "designate how the Anchorage Assembly is to
malke use of municipal asscts,” it would cffect an appropriation.g”’ Stawdenmaicr quotcs the abovo

passage from Medlping and reinforeces the conecept that the legislative body niust retain control over the

allocation of public asscts between competing needs. “But where an initiative controls the use of public

7 I, at 63.

B . al 64,

! Anchorage Citizens for Taxi Reform, 151 P.3d at 423,
139 P.3d 1259, 1263 (Alaska 2006).
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assels sush that the vorers essentially usurp the legislature's resource allocation role, it runs afoul ol article
X7, section 7.

The Sponsors rcly upon Justice Matthews' coneurring opinion in Staudenmaier arguing that
O7TWATIR directs public policy, but does not dictate the disposition of public property. Justice Matthews
did state the uncontroversial proposition that voter imitiative may direct prefound changes in public policy.
But, he continues, when that change creates surplus property, the disposition of that surplus property is
solely a matter for the lepislative body.™  11is statement is consistent with the often reiterated principle that
il 15 solely the logiglature’s role to allocate resources.

The Sponsors also tely on Alaska Action Ctr., Inc. v. Municipality of Anchomg@.j 5 There
Girdwood citizens launched 2 municipal iniliative that stated the land in question was largely unsuitable
for development, deaignated some municipal land as a park, and barred the use of the park for a golf
course. The municipat elerk refuscd 1o certify the initiative on the ground that it made an appropriation.
The Girdwood initiative was an appropriation because it would set aside a certain amount of properly in
Girdwood for a spocific purposc, a park, i such a manner that it was executable, mandatory, and
reasonably definite with no further legislative aclion.”® The initiative stated what limited development
was permissible in the park, such as trails and a campground.

The Alaska Supreme Court concluded that:

The Anchorage municipal clerk was acling within her authority

when she rejected the Girdwood initiative on the ground that it proposcd
to make an gppropriation. Furthermora, her determination was correct--by

.

M rd ar 1206

T g4 P 3d 080, 092 (Alaska 2004).
30 1, a1 994-995

Coynell of Aluska Producers et al v Poarnel ot al
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designaling a particular tract of land as a park, the initiative would commuit
apecific public assets to a specific purpose, making an appropriation, an
action that may not be taken by mnitiative, Without the 1mpem‘nssxb ¢ park
designation, the rost of the initiative may not go to the voters.”

In discussing the seversnee issue, the Court stated “[Wle cannot allow the golf prohibition 1o go
before the voters without the park designation.”® The Sponsors arguc this is at least the Court’s tacit
approval ol a voler imitiative banning a single usc of a public asset. However, given the almost constant
reiteralion in the voler initiative appropriation cases that the legislature, and only the legislature, retaing
confrol over the allocation of state assels among competing needs, this court cannot aceept the Alaska
Actipn dicta as safficicnt authorvity 1o allow a voter initiative to trump legislative contiol over ihe
allocation of public asscts. Purther, it i1s difficult o reconcile the Sponsors’ proffered concept, that the
volers may ban a singlc use of a public asset, bul may not change the function of an assct, which is a
prohibited appropriation under Mcd/pine.

In the present casce, this court concludes that Q7WATR is an appropriation. First, it {s clear that the
strearns, rivers and other waters within the state, like land and salimon, constitule a public assat under article
VI of the Alaska Constitution.”” Second, 07WATR reduces the government’s discretion over allocation
of water use and appeals to the self-interest of users of salmon and pcople currently using drinking water
fromn sources that might be used by large-scale nrining.*’ Tnitiative 07WATR allocates water to the use of
salimon and people using the same water scurce for dimnking waler and effoctively prohibits an allocation ta

large-scale metallic mining interests.  Tniliative 07WATR would leave the government without the

*T1d 21996,

™ Jd, 51995,

* See Anchorage Citizens for Taxi Reform, 151 P.3d at 424, citing Pullen v. Ulmer, 923 P.2d at 60-61;
Fhomas v. Bailey, 393 P24 1, 8 (Alaska 1979).

WId. citing Pullen v. Ulmer, 923 P.2d at 60-61.
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digerction o allow large-scale metallic mining to operate, bocause 07WATR would prohibit the discharge
of “any” pollutants into streams, rivers, and groundwater.  Initialive 07TWATR essentially attempts to
appropriate water only to human drinking water and salmon, Therefore, 07TWATR “ ‘designate{s] the use
of " aimounts of 7 water that large-scale metallic mineral mining would use by aliocating it to humans and
salmon “in a way that encroaches on the logislative bravch’s exclusive ‘control over the allocation of state

LR T

asscls among competing needs. Initiative law in Alaska requires that the legislature yetain discretion to
allocale public assets such as water to all uses, including large-scale metallic mining, and not just 10 salmon
and downstream communities.**  Fuether, the Court has noted thar the changing ol a function of an asset
circumvents the indtiative prohibiton. Banning water use by a LSMM changos the funclion of water from
mining use to only human or {ish usc and foils the legislature’s role as the sole appropriator under the
Alaska Constitution.

This court concludes that the constitutional prohibition against appropriations by voter initialive
applies o the prohibition of one use of a public assel. Therelore, the court delermines that 07WATR
violates the constitutional prohibition of article XI, section 7 apainst appropriations made in voter
initinlives,

13, Initiative O7WTR3 is Not an Appropriation of Public Assets

The plaintfs argue that 07WTR3 prohibits any cffccts, cither good or bad, on water qualily.

Alternatively. the plaintiffs and the State request a declaratory judgment finding that 07WTR3 prohibits

Y Soe Alaska Acrion Center. Inc. v. Municipality of Anchorage, 84 P.3d 989, 993 (Alaska 2004y,
Anchorage Citizens for Taxi Reform, 151 P.3d at 421-24; Pullen v. Ulmer, 923 P.2d at 60-63; Alaska
Conservative Political Action Cammittee v, Municipality of Anchorage, 745 P.2d 936, 938 (Alaska
L1987y, See also Brooks v. Wrighr 971 P.2d 1025, 1033 (Alaska 1999) (initialive may dcal with
munagenient of natural resourees, but not appropriation of natural resources).

“Sec Anchorage Citizens for Texi Refors, 151 P.3d al 421-24; Pullen v. Ulmer, 923 B .24 at 60-63,
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“adverse” offects. First, the express intent behind 07WTR3 is to prohibit “adversce” offects upon human
drinking water and salmon life cycles. The stated purpose of the initiative uscs the term “adverse.” To
infer that the iniliative prohibits beneficial effects or neutral effects is at odds with common sense and the
purpose of the initiative.  Furthermore, an initdative should be construed “broacly so as 1o preserve [it]

"3 The initiative may be prescrved by construing the language in seclion 2 of (he

whienever possible.
initiative to mean “adverse” effects. When a court roviews an initiative, it looks {o any published summary
as well as the published arguments of sponsors and opponents to delemine the meming volers would

attseh o the initiative,

The Stare’s suromary of 07WTR3 describes the initiative as prohibiting “adverse”
cffcets, which corresponds with the stated purposc of the initiative.®

Second, 07WTR3 is distinguishable from 07WATR. 07WATR prohibits “any” discharge, but
O7WTR3 prohibste only a discharge of a type and in an amount that adversely affects humans and salmon,
O7WTR3 states a pormissible management or regulatory policy. Unlike 07WATR's prohibition against
“any” discharge regardicss of type and size, 07WTR3 permits an LSMM to operate if ils release of
pollutants has no adverse effeet upon human drinking water and the salmon life eycle. The initiative does
nol appropriate waler to humans and salmon to the exclusion of large-scale metallic mineral mining,
provided a LSMM does not have an adverse offcet op water quality.

ANCSA CEQOs contend that oven if 07WTR3 is interpreted with the (erm “adversely,” the mitiative

still prohibits all mining unless it contains specifiec standards. Howoever, current state watcr guality statules

 Anchorage Citizens Jar Taxi Reform 151 P.3d at 422 (Alaska 20006); Fairbanks v. Convention &
Visitors Burequ, 818 P.2d 1153, 1155 (Alaska 1991).

' See Alasikans for a Common Language v. Kritz, 170 P 34 183, 193 {Alsska 2007}

* CAP Min. Sun. J., Exhs. 7, 9.
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o not contain speeific standards.*® Specific standards are set by the appropriate administrative agencies.*’

IF 07WTR3 is adopted by the voters, then the Department of Environmental Conservation (“DEC”) would
adopt specilic water quality standards to implement the measure’s mandate 1o prohibit adverse effects on
humans and salmon from large-scale metatlic mineral mining. DEC would determine the specific
contwmmination levels at which adversc offects to humans and salmon occur,

1. The Regulatory Effect of 07WTR3 Does Not Constitute an Appropriation

The State argued that “[o]nly harmful amounts of discharge are prohibited and therefore
07WTR3, as a matler of law, cannot be an impermissible appropriation because it does not designate use
amongst competing needs. It is permissiblc cnvironmental regulation.”?

In Brooks v. Wright"” the party challenging the wolf snare initiative did not claim that it fell
wilthin one of the limijtations in article XI, section 7, of the Alaska Constitution, such as an
uppreprimion.s ® He onl y argucd that the initiative process was ““clearly inapplicable” under article XII,
seetion 11, to natural resource management deeisions.” The Alaska Supreme Court concluded that the
subject maltter of wildlife management was not “clearly inapplicable” (o the initiative process under
article XIL>? The Court also declined to decertify the infliative on public trust grounds or under article

Vi S

* See AS 46.03.070.
47 :
See il
* State Reply at § (Feh, 1, 2008).
“ Braoks v. Wright, 971 P.2d 1025 (Alaska 1999).
S0 Tdot 1027.28.
N plat 1028,
ped ar 1030,
= Id et 1033,
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Brooks v. Wright ¢id not address whether an initiative having a regulatory effcet on & natural
resouree could he an appropriation, bul a regulation prohibiting one way to trap wolves or how certain
aspects of mining arc performed to avoid harm ful discharge into streams normally would not be viewed
as an appropriation. Such regulations do not sct aside a spocified amount of stato asscts for a specifio
purpose or object in a manner that leaves the fegislature with nothing further to do.”* The only
regulation that could be viewed as an appropriation would be one more like 07WATR, which is so
prohibitive of one use that it effectively appropriates the tesource to the remaining uses of the resource,
Tn contrast, 07WTR3 leaves to the legislature, DEC, and DNR the discretion to determine whal amounts
of spocific toxins discharged at a mining sitc will have harmful effects downstream upon salmon life
cyeles or human health, 07WTR3 aullows mining operations to use water and discharge waste into water
provided that toxie pollutants are not discharged at a level that would adversely affcer humans and
salmon.

Tharefore. the court concludes that 07WTR3 constilntes a permissible management or regulatory
mecasure, and is not an appropriation.

F. Is 07WTR3 Substantially Similar to Current State Water Quality Statutes and Regulations?

Arlicle X1, scetion 4, of the Alaska Constitution states that when an initiative petition is filed,
“[i]l, before the clection, substantially the same measure has been enacted, the pefition is void.” If a
“Iegislative acl achicves the same gencral purpose as the initiative, if the legislative act accomplishes

that purpoese by means or systems which are fairly comparable, then substantial similarity exists.” * Ttis

a@ See City of Foajrbanks, 818 P Jd a1 1157,
P Warren v, Boucher, 543 P24 721, 736 {Alasks 10735).

Crsatioid of Alaska Producers or gl v Paraell vt of
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not necessary that the two micasurcs be the samc in every rcspcct,Sn This makes sense, bocanse an
initintive, once enacted, may be amended at any time.”’
Arguably, 07WTR3 could be viewed as “substantially the same” to current waler quality stattites,

AS 46.03.100 - 120, although current statutes do not specifically address large-scale mining.  The
general statement in AS 46.03.060 provides thal DEC “shall develop camprehensive plans for watery
poilution control in the statc and conduct investigations it considers advissble and necessary for the
discharge ol its dutics.” Additionally, AS 46.03,070. provides that DEC

may adopt stundards and make them public and determine what qualities

and properties of wator indicate a polluted condition actually or poientially

deleterious. harmful. detrimental, or injurious to the public health, saletly,

or welfare, to lerrestrial and aguatic life or their growth and propagation,

or to the use of waters for domestie, commereial, industrial, agriculiural,

rcercational, or other reasonable purposcs.
18 AAC 60.455 makes mining waste subject to Alaska’s water quality standards in 18 AAC 70 ¢ s, 38
Also, the definition of “toxic pollutants” in scetion (5)(b) of 07TWTR3 appears the same a5 18 AAC
70.990(62).

Initiative 07W'TR3 focuses on prevention of adverse elfects upon watcr quality as a result of a new

large-seale metallic mineral mining eperation and activities that accompany such an opcration. The water

0 14,

"f7 Alaska Const, art. X1, § 6,

18 AAC 60.455. Mining wasle. Except when the only chemical being vsed is a flocculent to enharnce
scitling, tailings from hard vock mines, and tailings from placer mines that have been amal gamaled or
chemically treated, are subject to 18 AAC 60.010 - 18 AAC 60.265,18 AAC 60.400 - 18 AAC 60.495,
L8 AAT 60.700 - 18 AAC 60.730, and 18 AAC 800 - 18 AAC G0O.860 as necessary to prevent a
vialation ol the air quality standards in 18 AAC 50 or the water gualily standards in 18 AAC 70. The
department will in its discretion, incorporale applicable provisions of this chaptor into a wastowater
permit issuad under 18 AALC 72 or o solid wasre disposal permit issued under this chapter. (BEff. 1/28/96,
Remster 137 am 6/28/96, Register 138)
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pollution control and waste disposal statutes (AS 406.03.030 - .120) cover mcotallic mineral mining as part of
addressing mining wasle in general.  Also, 18 AAC 60.455 expressly states that mining tailings from hard
rock mines and placer mines that have been chemically (reated are subject to solid waste management
regulations and waler quality standards.  Ilowever, 07WTR3 includes regulation of warter quality with
rospect 1o roads Duilt in the mining arca, tunncls, and other activities at a large mine that are not included in
the regulation ol mining tailings in 18 AAC 60.455.

Pcbble is focusing on the general goal of safeguarding watcr quality that both the initiative and
current statites share in common. However, 07WTR3 specifies that the water guality regulations apply 10
all aspects of a large mining project, including activities like road construction, tunncling, quarrying, and
the romoval ol overburden, in addition to the chemical treatment of orc for mineral cxtraction that is
expressly relerenced in regulation 18 AACT 60.455 The express purpose of 07WTR3 is to cnsure that
Alaska’s streams, rivors, and lakes are not adversely impacted by any aspect of large-scale nictallic mineral
mining operations.”  An implied purpose of mitiative 07WTR3 is to ensurc that waler quality, and the

activities that depend on clean water, is not lost in a rush to promote the economic benelits from larpe-seale

metallic mincral mining operations.

&0

In Trust the People”” the Alaska Supreme Court clarified the three-part test from Warren®' for

determining whether a proposed initiative and legislation are substantially the same:

A court must [1] first determine the scope of the subject malter, and afford
the legislature greater or lesser latilude depending on whether the subject
matter is broad or nurrow; [2] next, il must conzsider whether ihe general
purpasc of the egislation is the same as the genceral purpose of the initiative;

* 07TWATR scction 1.
“C State v, Trust the People, 113 P.3d 613, 621 (Alaska 2008).
©F Warren, 543 P.2d at 736-40
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and [3] finally it must consider whether the means by which that pumose ig
effectuated are the same in both the legislation and the initiative.?

The general rule is that a court should not determine the constitutionality of an initialive unless and
until itis cnacted.”  There arc oxcoptions to the general rule but those cxceplions are not applicablc hore as
courts ave only empowered to conduet pre-election review of initiatives where the inifiative is clearly
unconstitutional or elearly unlawful.®* On the existing record, the court cannot rule that clear authority
exists that the current siattory scheme is substant ally the same as the initiative. Furlher, the legislature
may lake some spocific action in response 1o the initiative if cnacted. Therefore, Pebble’s argument under
article XT, section 4, of the Alaska Conatitulion that 07WTR3 is substantially similar to existing statutes and
repulations is denied,

F. The Initialives Are Not Improper Special or Loeal Legislation

The Alaska Constitution statcs:

The legislature shall pass no local or special act if 2 general act can be mads
applicable. Whether a general act can be made applicable shall be subjeet to
judicial determination.®
When legislation has singled out an area or group, courts examine

the legislative goals and the means used to advance them to determyine
whether the legislation bears a “fair and substantial relationship” to
legitimate purposcs. I this standard is satisfied, the bill will not be invalid
bocause of incidental local or private advaniages. Legislation nced not

operale evenly in all parts of the state to avoid being classified as local or
spocial %

{’9 Trust the People, 113 P.3d at 621 (numbecrs added).

" Stete v Trust the People, 113 P 3d 613, 614 n, 1 (Alaska 2005).

“ Alaskans for Efficient Government, lnc. v. Stare., 153 P.3d 296, 298 (Alaska 2007).

"’f Alaska Const. art, 11, § 19,

" Buxizy v. State, DNR, 958 P.2d 422, 420 (Alaska 1998), quoting Sraie v. Lewis, 559 P.2d 630, 643
(Alaska 1977).
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“Speetal legistation” is constitutional as long as it bears a *fair and substantial relationship’ 10 legilimate

67

state objectives.” In this case, the initiatives have been drafted so they have a general application

statewide, It is true that the initiatives apply only o large-scale metallic mineral mines, but other water
quality regulations apply to smaller mines or non-motallic mines.** However, the court concludes that
07WTR3 bears a fair and substantia! relationship to the legitimate purpose of rogulating the effoet of Jarge-
scale metallic mineral mining on water quality within Alaska to ensure that humans and salimon using
Alaska waters are not adversely affected by large-scale metallic mincra) mining operating upstroam,

G. Is 07WTR3 Preempted by the Clean Water Act, Federal Mining Law, or ANCSA?

Article V1 of the United States Constitution provides that the laws of the United Stales “shail be
the supreme Law of the Land:...any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.” The Supremacy Clause obligates states to abide by federal law, thereby cmpowering
Congress to preempt state law,

The Supremacy Clausce of article VI of the Constitition provides Congross
with the power to pre-empt state law. Pre-emption occurs {1} when
Congress. in cnacting a federal statute. expresses a clear ntent to pre-cinpt
state law, [2] when there is oulright or actual conflict between federal and
state law, [3] where compliance with both federal and state law is in effect
physteally impossible, [4] where there is implicit in federal law a barrier o
state regulation, [5] where Congress has legislated comprehensively, thus
occupying an entire field of regulation and lecaving no room for the States
o supplement federal law, or [6] where the state law stands as an obstacle

lo the accomplishment and execution of the {ull objectives of Congress.
Pre-emption may result not only from action taken by Conyress itsclf a

rz Lvans ex rel. Kuich v, State, 56 P.3d 1046, 1057 {Alaska 2002).
T g AS 46,032,070 - . 100; see also Kelso v. Rybachek, 912 P.2d 536, 541 (Alaska 1996).
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federal agency acting within the scop% of its congressionally delegaied
authorily may pre-empt state regulation.”

The plainliffs argue that 07WTR3 is preemptad by federal law in three ways: (1) by enacting
cfiiuent limits and performance standards without complying with procedurcs reguired by the Clean Water
Act; (2) by conflicting with and [rusirating the purpose of the Alaska Native Claims Scitlement Act
(ANCSA), which conveyed lands to Native corporations for their economic benefit; (3) by conflicting with
and frustrating the purpose of the Federal Mining Act, to foster and encourage the mining of mineral
TESQUITOS.

o Cloan Waler Act,

The plaintiffs contend that the federal Clean Water Act preempis stale law enacled through a
process other than the administrative agency rule-making process. However, the plaintiffs have not cited
any specilic law or case supporting this proposition, Nolhing in federal law prohibits the state legislature
from enaeting water quality statutes.”

The Clean Water Act (33 ULS,C. section 1251) states:

It is the policy of the Congress o recognize, preserve, and protect the
primary responsibilities and rights ol States (o prevenl, reduce, and climinatc
pollution, to plan the development and use (including rcstoration.

preservation, and enhancement) of land and water resources, and to consult
with the Administrator in the exercise of his authorily under this chapter.”’

“* Louisians Public Service Com'n v, F.C.C. 476 1.8, 355, 368-369, 106 S.Ct. 1850, 1898 - 1899 (U.8.,
1986} (citations omilted)(nunibering added).

VB, A8 46.03.070- 110,

RSO g5
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Congress cxpressly reserved the authority of states 1o adopt standards more stringent than federal law by
providhing that nothing in the Clean Water Act would preclude the i ght of any state or political subdivision
or interstale agency to adopt or enforee:
(A) any standsrd or limitation respecting discharges of pollutants, or
(B) any requirement respecting conirol or abatement of pollution;
cxcept that 1f an effluent limitation, ot other limitation, effluent standard,
prohibition, pretreatment standard, or standard of performance is in offect
under this chapter, such State or political subdivision or interstate agency
may not adopt any cfilucat limitation, or other limilation, effluent standard,
prohibition, pretreatment standard, or standard of performance which is less
stringent than the effluent limitation, or other limitation, effluent standard,
probithition, pretreatment standard, or standard of porformance under this
chaptor; or (2) be conslrued as impairing or in any manner affecting any
right or jurisdiction of tlic States, with respect 1o the waters (including
boundary waters) of such States.™
The Clean Water Act’s definition of “effluent limitation™ is “any restriction establiched by a State or the
Adminmistrator on quantilics, ratcs, and concentrations of chemical, physical, biological and other
constituents which are discharged from point sources into navigable waters, the waters of the conlizuous
zone, or the ocean, including schedules of compliance.””
The Clsan Water Act requires federal agoncies to cooperate with state and local agencics,™
Additionally, courts in other jurisdiclions have recognized the states’ authority to establish mora

stringent measures to protect water quality than exist under federal law, CAP has not cited any casc in

which a court held that the Clean Water Act preempls a state’s ability to adopt more stringent measurcs

”3311.8.C. § 1370,

“3311.8.C 8 1362(11).

33 U.S.CO8 1313,

U8 Stoele Corp. v. Train, 556 F.2d 822. 829 1.5 (7" Cir. 1977); SED. Inc. v. City of Dayton, 519
FSupp. 979,991 (8.0 Ohio {981): Pennsylvania Coal Mining Assoc. v. Watt, 462 I Supp. 741, 747
{(D.C.Pa 1983)
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for waters within the state’s boundarivs. Tho intcrstate water pollution case cited by the plaintills is
inapplicable, because it dealt with whether a state with more stringent standards could impose those
standards on a source in a neighboring state with lower standards that was discharging into a river

Mlowing into the state with higher standards.”®

When ihe conflict is between states, federal law preomipts
the law of the state with higher standards.”’ However, there is no interstate conflict in this cass. The
courl concludes that there is no controlling authority thal clearly indicates that 07WTR3 would be
preemipied by the Federal Clean Water Act.
2. Federal Mining Act
The I'oderal Mining Act provides for the fice and open exploration of public lands for valuable
minoral deposits and deelares a policy of fostering and encouraging private development of mineral
resotirees.”” A slale law that banned mining entirely would be an obstacle 1o the accomplishment of the
purposcs and objectives of the Federal Mining Act” However, 07WTR3 docs not ban mining; it mcrely
regulates the use of water by a large-scale mine for discharging waste materials.
3. ANCSA
The main purpose hehind Congrese” grant of land to Native Corporations under ANCSA wag 1o
encourage economic devaelopment.®™ The plaintiffs contend that 07WTR3 would render Native corporation

land worthicss. Howover, 07WTR3 only regulates mining through water qualily standards, Ta addition, it

is not at all clear that the land would become worthless. Mines smaller than 640 acres as well as non-

" See fnternutionul Paper Co. v. Quletie, 479 U.S. 481, 498-99, 107 8.Ct. 805, 814-15, 93 L.Ed.2d 883
(1987).

7 J!{r;,

¥ Sowth Dakota MiningAss'n. 155 F3d at 1010,

T felat 1011,

W Keniag, Ine. v. Koncor Forest Reseurce, 39 F,3d 901, 996 (Oth Cir, 1994).
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nietallic mines cun operatc on corporation land,  Non-mining development can take place. It s not clear
that the purposes of the land grant under ANCSA would preempt state regulation of large-scale motallic
mineral mining pursuant to 07WTR3 if the mitiative passes.
4. Controlling Aulhority Leaves Room for Argument About Preemption of 07W'TR3
Abscnt controlling authority that leaves no room for argument about the initiative’s precmption by
fodoral Taw, the court should not decide the issue until and unless the initiative is cnacted by the voters.®!
The State contends that the preemption question should be deferred until afler the people have voted. The
court agrecs. Preemption under the Supremacy Clause, like other underlying constitutional issues involving
the subsiance of the initiative, should nol be considered pre-election unless there is clear controlling
authority that the measure is unconstitutional.
Initialive 07WTR3 is not clearly precmpied by the Clean Water Act, federal mining law or ANCSA.
Therefore, it is inappropriate [or this court to deeide preemption issues before the election.
H. Takings Issue
A taking is not clearly uncenstitutional unless there is no just compensation. In Anchorage Cilizens
Jor Taxi Reform, the Alaska Supreme Court stated:
We therefore do not decide here whcther taxicab penmils arce privale
property the taking of which requires just compensation. nor do we decide
whtther the inttiative would reault in any such taking. Our limited review is
consistent with the principle that an mitiative may be reviewed before going

Lo the volers only to “ensure compliance with the “particular consiilutional
. - . G ¥4
and statutory provisions regarding iniliatives.””*?

*“ Afaska Action Center, 84 P34 at 992; Brooks, 971 P.2d at 1027.
" Anchorage Citizens for Taxi Reform, 151 $.3d at 421 0.2, quoting Trust the People, 113 P.3d at 626.
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This court may not rgject an initiative on constitutional grounds unless “controlling authorily’ leaves
no room for argument about its unconstiiutionality,”®  As discussed above, 07WTR3 is a rogulatory
measure thal prohibits LSMMs from discharging cffluent that would adversely allect humens or salmon.
D7WTR3 docs not state that all discharges will bo prohibited. There is no clear authotity that the
reputations rosulting from 07WTR3 would constitute a taking of land containing large mineral deposits or
rights to mining claims on state Jand. Since 1t is not clear that 07WTR3 would result in a taking. this court
also cannot {ind that the State will be required to pay just compensation i 07WTR3 is cnacted by voters.

. Ballot and Petition Summarics and Statcments of Costs

Courts apply a deferential standard of review in challenges to the lisulenant governot’s summary of
an initiative™  “The burden iz upon those atlacking the summary 1o demonstratc that it is biased or
misleading.™

Afier an initiative application is certilicd, AS 15.45.090 requires the lieulenant governor to prepare
petitions conlaining a copy of the proposed bill if it is 500 words or less or “an impariiat summary of the
subject matter of the bill”™ The lieutenant povemor also must include in the petition “an estimate of the
cost to the slate of implementing the proposed taw.”¥ If the cireulated pctitions arc properly filed, AS
15,45 180 requires the liewenant governor to preparc a ballot title and proposition:

The ballot title shall, in not more than 25 words, indicate the general subject

of the proposition. The proposilion shall give a true and impartial summary
of the proposced law. The total number of words used in the sunimary may

%3 Aleesicer Action Center, 84 P.3d at 992,

“ Alaskans for Efficient Government v. State, 52 P.3d 732, 735 (Alaska 2002), quoting Rurgess v.
Aleslea Licutenant Governor Terry Miller, 654 .23 273, 276 (Alaska 1982).

S Burgess. 654 P.2d at 276; Alaskans for Efficient Government, 52 P.3d at 735,

AR 15.45.090(a)(1)-(2).

T AS 15.45.000(a)(4).
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not excecd the product of the number of sections in the proposed law

multiplied by $0. In this subsection, “section” means a provision of the

proposed law that is distincl from other provisions in purpose or subject

matier.**
Alaska Statute 15.45,180 also requires the licutenant governor, with the assistance of the attomey genceral 10
prepace a “uue and impartial” ballot summary for initiatives.®*® In practice, the lieutenant governor uses the
gsame summary lor both the petition and the ballat.

The basic purpose of thic bailot surmunary is to enablec voters to reach informed and intelligent
decisions on how to casl their vote on the initintive question.” The summary should be free from
misleading statements and provide a fair, neutral explanation of the proposal’s contents.”’ *“The swmmary
may not be an arguinent for or against the mcasure, nor can it be likely to create prejudics for or against the
measure.™® A ballot summary must be accurate and impartial, but it will not be invalidated simply because
the courl may belicve a better summary could be written.”

1. Summary and Cost Statement for 0TWATR
Alter Judye Torrisi certified Initiative 07WATR, the licutenant governor prepared the following

SUMNIAY:

BILL PROVIDING FOR PROIIBITIONS ON CERTAIN ACTIVITIES
BY LARGE MIZTALLIC MINERAL MINING OPERATIONS

" AS 15.45.180(a) {emphasis added).

¥ Aleiskans for Ffficient Government, 52 P.3d at 733,

% it ar 735

M1, at 735; Faipeas v. Municipality of Anclorage, 860 P.2d 1214, 1218 (Alaska 1993); Burgess, 654
P.2d at 273,

P Faipeas, 890 P.2d at 1218, quoting Burgess. 654 P.2d at 275 (quoting with approval from /1 re
Second Initiated Constitutionad Amendinent Respecting the Rights of the Public to Uninterriupied Service
by Public Emplovees of 1980, 613 P.2d 867, 869 (Colo. 1980)). See also Alaskans for Lfficient
Gavernnient, 52 P.3d at 735,

 Alaskans for Efficient Gavernment, 52 P.3d at 735.
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This bill fmposcs five prohibitions on new large scale metallic mineral
mining operations in Alaska. The bill bars such a mining oporation from
releasing any amount of toxic pollutant into water that is used for drinking
water or by salnion. The bill bars such a mining opcration [rom sioring
mining wastes and tailings that could release sulfuric acid, dissolved motals
or chenticals. Finally, the bill bars such a mining operation from storing
mining wastes aidd tailings within 1000 foet of any river, stream, lake, or
ributary that is used for drinking water or by sajmon. The bill definecs a
large scale metallic mineral mining operation 1o mean a metallic minceral
mining oporation that is in excess of 640 acres in size. The bill defines toxic
nollutanis ta include substances that will eause death and disease in humans
and fish, and includes a list of substances identified as toxic pollutants under
foderal 1aw.

Should this initiative become law?®

With the aid of the Departmen: of Natural Resources, the licutenant governor propared the

statemiend for implemeniation of 07WA'TR:

Estimate of Cost to State for Implementation: As required by AS
15.45.090(a)(4) the Alaska Department of Natural Resources has prepared
the following statement of cosis to {he State of implementing the law
propased in the Initiative 07TWATR.

Statement of Cosls and Revenues for Initiative 0 TWATR—Prepared by
the Alaska Departments of Revenue and Natural Resources

Casls

By prohibiling any discharge of certain pollutants, cven if thosc discharges
meet or excecd coxisting state and [ederal water quality standards, rhis
initiative wouldd effectively prohibit most, if not all new large seale mining
aolivily,

The Depariment (DNR) docs not foresee any new costs from the initiative,
as DNR would be in the position of denying most applications for hard rock
mining develepmoents preater than 640 acres,  The Division of Project
Management and Permitting, large mine permitting team would require Jess

UCAP M, Sum. I, Bxh. 6 (summary of 07TWATR).
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fiscal support as there will be no large mines; however, these positions are
funded in part by permit fees, which would also be reduced.

Revenucs

The impacts of this initiative on State revenucs are difficult {o estimate.
There would be a significant long term impact to state revenues in loss of
royalty revenue {rom State lands and loss of mining tax revenues {rom state
and private lands. DNR would also expeet to see a deeline in moining claims
and related revenucs.

Future State mining revenucs, and the associated impact of this initiative,
depend on a number of factors, including futurc melals prices, costs of
production, and the development of new mincs. An analysis of polential
Statc revenucs from one large mine thal would be prohibited by this
initiative indicates that potential revenues of up to §5 billion over the life of
{the mine (40 years) could be eliminated by the initiative.

When other statewide mining developments are considered. the potential loss
of State revenues resulting from the initiative could total up to $10 billion o
more over the next 30-40 years.”

Plainlifls arguc that the summary is defective becausc it faile to inform patition signers that
07WA'LR would end large scale metallic mineral mining in Alaska.”® However, the [irst paragraph of the
cost statement includes an explicit statcment (o this effect:  “By prohibiting any discharge of certain
pollutantg, ever if those discharges mect or exceed oxisting state and federal water quality standards, thiy

initiative would effectively prohibit most, if not all new large scale mining activity,”’

Since both the
sunumary and cost stalement appear on the pelition, this does not demonstrate bias. Thc swmmary is a fair,

neulral explanation of the contents of 07WATR, while the cost statement sununmarizes the expected declhine

i mining and the loss of mining revenucs for {he state.

B CAP Min. Sum. J., Bxh, 6 (07WATR Staterment of Costs) (emphasis added).
CAT Min. Sum L at 43,
T CAP Min, Sum. I, Exh. 6 (D7WATR Statcment of Costs) (cmphasis added).
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The plaimiffs also contend that the possible cost of potential claims of takings should be included in

the cost statement. This argument must be rejected. Since a potential taking claim as a consequence of an

initialive is not appropriate for pre-election consideration, there is no micrit in the arpument that polential

takings claims should be included in the cost statement for the initiative.”®

. : a9
impartial statements,

would end large-scale metallic mincral mining.

The court concludes that il 07WATR proceeds, the summary and cost statement are fair and

Forthe

g

2. Summary and Cost Statement for 07WTR3.
07WTR3 initiative, the lieutenant governor propared the following summary:

BILL PROVIDING FOR REGULATION OF WATER QUALITY

This bill imposes two water quality standards on new large scale metallic
mineral mining oporations in Alaska. The first standard does not allow such
mining operation to release into water a toxic pollutant that will adversely
affeet human health or the life cycle of salmon. The second standard docs
not allow such a mining operation to slore mining wastes and tailings that
could release sulfuric acid, other acids, dissolved metals or other toxic
pollutants that could adversely alfeet water that is used by humans or by
salmon. The hill defines a large scale metallic mincral minmg operation to
mean a metallic mineral mining operation that is in excess of 640 acres in
size. The bill defines toxic pollutants te include substances that will cause
deatly and dissase in humans and fish, and includes a Hst ol substances
identified as toxic pollutants under federal law,

Should this initiative become law?'®°

The plaintiffs contend that the summary is defective because it docs not state that the initiative

QR See Anchorawe Citizens for Taxi Reform, 151 P.2d at 421,
) Soe Burgess, 054 P.2d at 275,
OAP Min. Sum. T, Exh. 9 (summary of 07WTR3) (emphasis added),
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mincral mining as long as a minc can operale without adversely affecting human drinking water ot the

salmon life cycle.

bk}

The State’s use of the term “adversely” m the summary for 07WTR3 is reasonable. Use ol

ik

“adversely’” in the summary roflects use of that torm in the stated purpose in the initiative ilselll When
O7WTR3 15 read as a whole, the term “adversely” is appropriate for the summary. Furthermere, the
Sponsors’ lack of objection to (he fieutenant govemor’s sumimary, combined with their circulation of
petitions containing it, “indicates their acquiescence to its interpretation of the measure.”'®' Use of the term
“adversely” 1o aualily provisions telating to the effect on the health of humans and salmon reflects the
propor mcaning of the provisions in 07TWTRZ,'?
The ballot and petition summary for 07WTR3 is a fair, tie, neutral, and impartial explanation of
the main features of the initative’s contents.'™
With the aid of tho Department of Nalural Resources, the lieutenant governor prepared the
following cost statement for implementation of 07WTR3:
Estimate of Cost to the State for Implementation: As required by AS
15.45.090(a}(4) the Alaska Department of Notural Resources has prepared

the following stalement of costs to the State of implementing the law
proposcd in the Initiative 07WTR3.

Statement of Costs and Revenues for initiative 07WTR3 Prepared by
the Alaska Department of Natural Resources

This initiative appears to propose language that does not differ significantly
from existing waler quality standards. Therefore, the department doos not
foresce any significant impact on the deparlment or on activitics on slate-

“?E Medipine v. University of Alaska, 762 P.2d 81, 90 (Alaska 1988),

W2 AN partics have roquested a declaratory judgment that insertion ol the term “adversely™ is the correct
Interpratation of G7WITR3E.

10 See Alaskans for Efficient Government, 52 P.3d at 735

Cenmedl of Ataska Producery e al v Parnell of af
AUA 07-2692 CF

Memarandunt Declsion and Ordey

Pupe 37 of 39

Recsived Fgb=25~3§ 00:0Zam From=~31G072548282 To=REEVES AMODID LLC Page 3B




FEB-28-2008 FRI 08:45 AM SUPERIOR COURT FAX NO. 918072648282 P. 38/40

owned land. As a result, there will not be signilicant fiscal impact—cither
revenues or costs—as a result of this initiative.

T'he plaintiffs arguc that the cost statement for 07WTR3 is defeclive because (1) it docs not account
for alloged takings claims against the State if the initiative passes and (2) it docs not include the zlleged loss
in tax revenue if D7WTR3 is interpreted o be as restrjctive as 07WATR.  Neithor argoment has merit.
First, a¢ discussed above, the takings issue is ot appropriale for the court to decide before the election, and
therelbre, the potential cost is nol appropriate.ms Second, the plaintiffs argne that the cost slatement for
O7WTR3 should be the same as the one for 07TWATR, because the plaintiffs contend that both nitiatives
would ban large-seale meltallic mineral mining. This argument arises {rom their assoriion that the term
“adversely” should nof have been used in the summary.  However, since the court has found that
“adversely™ 1s uppropriate in the summary, then the plaintifls” argument for a cost statement like the one for
N7WATR must be rejected.

IT the initiative passes, new regulations probably will be promulgated to implement it. For many
pollutants, the regulations may be litle different than current water quality standards. This suggests that the
slate would incur few additional costs to implement the program and mining companies would be able 10
obtain the nccessary permits to operate.

The court coneludes that the cost statement for 07WTR3 is impartial and accurate to enable voters
1o make an informed decision.

Coneclugion and Order

104

¢S

CAP Min, Sum. J, Bxh, 9 (07WITR3 Sitaternent of Costs).
See Anchorage Citizons for Taxi Reform, 151 P.3d a1 421,
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This court concludes that the lioulenant governor’s decision was carrect for both 07WATR and
07WTR3. [Licutcnant Governor Parnell was correct in refusing to certily 07WATR becausc it is an
appropriation.  The Heutenant governor’s certification of 07WTR3 as a repulatory measure was cormect.
The caurt concludes that 07WATR cunstitutcs an appropriation, but 07WTR3 is not an appropriation, but
morcly regulatory. The State’s summary of 07WTR3 using the term “adversely,” as in adversely affect
human healih and the salmon life cycle, is appropriate to convey the obvious inlent of the initative. This
court’s decision makes it unnceessary 1o address partics other arguments.'*

With respect to 07WATR. the plaintifis’ motions for summary judgment and the State’s cross-
motion regarding 07WATR are GRANTED. The Sponsors’ cross-motion regarding 07WATR 18 DENIED.

With respect to 07WTR3, the plaintifls’ motions for summary judgment are DENIED, and the
State's and Sponsors” cross-motions regarding 07WTR3 are GRANTED.

1T 18 SO ORDERED.

A
Dated this 626 day of February, 2008, at Fairbanks, Alaska.

pesrlol sk

Dou&las{ Blankenship
Superior Court Judge

4 Additionall ¥, the plaintilfs” argument that 07WTR3 would change the constitution hag no merit.
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